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Introduction 

 
1. This opinion relates to a request filed by Don & Low Limited (“the 
Requester”),  as to whether claim 1 at least of its patent EP 0742305B2 (“the 
patent”) is infringed by the actions of Klöber Limited (“Klöber”).   
 
2. The patent was granted on 20 December 2000, and following Opposition 
proceedings at the European Patent Office was maintained in amended form.  
It is still in force, and designates the United Kingdom. 
 
3. The Requester alleges that Klöber are infringing their patent by importing 
a material called Permo ® Air (“the product”), which is made in Italy by a 
company called Atex Srl (“Atex”). 
 
4. In support of their arguments, the Requester has submitted a number of 
documents annexed to its request as follows: 
 

Annex A: A copy of the patent in its amended form. 
Annex B: A glossary of terms. 
Annex C: An illustration of an “in-line” lamination process. 
Annex D: An illustration of an “off-line” lamination process. 
Annex E: Permo ® Air Product Brochure and extract from Klöber’s 
webpage: at www.klober.co.uk/product3.php?id=119 
Annex F: A Certificate from the British Board of Agrément (BBA) for the 
product. 
Annex G: A report prepared by the Requester comparing its own 
product, Roofshield ®, which is made in accordance with the patent, 
with Permo ® Air. 
Annex H: A report of tests conducted by Pira International on 



Roofshield ®.  
Annex I: A report of tests conducted by Pira on the product. 
Annex J: A sample of the product. 
 

Observations 
 
5. Klöber and Atex (“the Respondents”) filed observations, maintaining that 
a case for infringement has not been made out, and that in any case neither 
Klöber nor Atex infringes the patent.  They also submit that the patent is 
invalid, and in support of this argument have provided a number of further 
annexes: 
  

Annex K: A product data sheet for Corovin Multidenier 3000. 
Annex L: A copy of Corovin’s brochure “High Tech in Perfection”, 
published in February 1992. 
Annex M: A copy of US5271883 A.  
Annex N: A copy of US5308691 A. 
Annex O: An extract from the September 1995 edition of “Roofing”. 
Annex P: A copy of GB9508982.7, the priority document of the patent. 
 

6. However, since validity was not an issue raised in the request, the 
observations, in so far as they relate to validity, fall outside the scope of this 
opinion by virtue of rule 96(1) of the Patents Rules 2007, and I shall not 
consider them any further.  It should be noted that there is nothing to stop the 
Respondents from filing a request for an opinion regarding the validity of the 
patent if they so choose.  
 
Observations in reply 
 
7. The Requester has filed observations that counter the various points 
raised by the Respondents, maintaining that the patent is infringed, and that it 
is valid.  Again, I shall not consider the arguments on validity for the same 
reason as stated above.  In support of its arguments on infringement it has 
filed further annexes: 
 

Annexes Q to S: Printouts of webpages taken from www.klober.co.uk. 
Annex T: Photographs of the product. 
Annex U: A cross-sectional photograph of an SMS Laminate. 
Annex V: A comparison of pore size of uncompressed and compress 
melt-blowns. 

 
The law 
 
8. Section 60 of the Patents Act deals with infringement.  It states that: 
 
“60.-(1) Subject to the provisions of this section, a person infringes a patent 



for an invention if, but only if, while the patent is in force, he does any of the 
following things in the United Kingdom in relation to the invention without the 
consent of the proprietor of the patent, that is to say – 
 
(a) where the invention is a product, he makes, disposes of, offers to dispose 
of, uses or imports the product or keeps it whether for disposal or otherwise; 
 
(b) where the invention is a process, he uses the process or he offers it for 
use in the United Kingdom when he knows, or it is obvious to a reasonable 
person in the circumstances, that its use there without the consent of the 
proprietor would be an infringement of the patent; 
 
(c) where the invention is a process, he disposes of, offers to dispose of, uses 
or imports any product obtained directly by means of that process or keeps 
any such product where for disposal or otherwise.   
 
(2) Subject to the following provision of this section, a person (other than the 
proprietor of the patent) also infringes a patent for an invention if, while the 
patent is in force and without the consent of the proprietor, he supplies or 
offers to supply in the United Kingdom a person other than a licensee or other 
person entitled to work the invention with any of the means, relating to an 
essential element of the invention, for putting the invention into effect when he 
knows, or it is obvious to a reasonable person in the circumstances, that those 
means are suitable for putting, and are intended to put, the invention into 
effect in the United Kingdom. 
 
(3) Subsection (2) above shall not apply to the supply or offer of a staple 
commercial product unless the supply or the offer is made for the purpose of 
inducing the person supplied or, as the case may be, the person to whom the 
offer is made to do an act which constitutes an infringement of the patent by 
virtue of subsection (1) above.” 
 
…… 
 
The patent 
 
9. The patent relates to gas and/or vapour permeable fabrics for use in 
building construction, in particular for use in roofing tile underlays.  It explains 
that such fabrics act as a barrier to water droplets and solid particles, and yet 
retain a vapour permeability, which permits the fabric to “breathe”.  It also 
explains, at paragraph [0004], that typical melt-blown materials, having an 
average pore size of 15µm, when incorporated into a structure for use as a 
roofing underlay, exhibit poor barrier qualities when exposed to water spray, 
which even the addition of hydrophobic additives does not adequately 
overcome.   Claim 1 of the patent is the only independent claim, and specifies: 
 



Use as a building material of a laminated fabric comprising at least two layers 
of non-woven sheet material, said fabric comprising: 
 
(i) a first layer of compressed melt-blown material having an average pore 
diameter in the range from 1µm to about 8 µm, and  
(ii) a second layer of a material having an open porous structure,  
 
and wherein the second layer of material is of a spun-bonded structure. 
 
10. The figures of the patent show two layer and three layer fabrics: 

 

 



 
11. There are four examples of different fabrics given in the description, as 
follows (with reference to the above drawings): 
 
Example 1 specifies a two layer fabric, comprising a compressed 
polypropylene melt-blown layer 1 of basis weight 17g/m2 and average pore 
size of 7µm, which is thermally laminated to a polypropylene spun-bonded 
non-woven fabric 2 of basis weight 33g/m2.  
 
In Example 2 the layers 1 and 2 of Example 1 are point bonded in a 
laminating step which uses sufficient pressure further to reduce the average 
pore size of the melt-blown layer to 5µm. The fabric may be used for the 
manufacture of industrial protective apparel, not in accordance with the 
invention. 
 
Example 3 specifies a three layer fabric (with reference to figure 2) comprising 
an upper layer 3 of UV stabilised polypropylene spun-bonded non-woven 
fabric of basis weight 70g/m2, a pre-compressed polypropylene melt-blown 
layer 4 of basis weight 20g/m2, with average pore size of 4µm and containing 
a hydrophobic additive, and a lower layer 5 of UV stabilised polypropylene 
spun-bonded non-woven fabric.  The layers 3, 4 and 5 are thermally bonded, 
and the material is suitable for application as a roofing underlay. 
 
Example 4 specifies an upper layer 6 of polypropylene spun-bonded non-
woven fabric of basis weight 20g/m2, a compressed polypropylene melt-blown 
layer 7 of basis weight 20g/m2 having an average pore size of 4µm and a 
lower layer 8 of polypropylene spun-bonded non-woven fabric of basis weight 
20g/m2. 
 
12. For the purposes of this opinion I shall assume that the patent is valid.  
The request breaks down claim 1 into its component parts in order to set out 
its case for infringement, and I think it is helpful to follow this approach in 
giving my opinion: 
 
A “Use as a building material…” 
 
13. The Requester points to several pieces of evidence to suggest that 
Klöber imports the product with the intention of supplying it as a building 
product, in particular Annex E (Klöber’s brochure for the product, and pages 
from Klöber’s website regarding the product), Annex F (a Certificate for the 
product), and Annexes Q , R and S (further pages from Klöber’s website).  
The extracts at Annex E from Klöber’s own website relating to the product and 
the brochure clearly indicate that the product is intended for use in roofing 
underlay systems.  The Certificate at Annex F has been awarded to Klöber by 
the British Board of Agrément (BBA), an approval body for new construction 
products, and specifies that the product is suitable for use as a roofing 



underlay.  Annex Q concerns the use of a fabric called Permo Forte (which is 
clearly not the same as the product) in the refurbishment of Aldourie Castle; 
Annex R is a printout of a page of Klöber’s website advertising some training 
courses run by Klöber and aimed at the roofing industry; and Annex S is a 
printout of a page of Klöber’s website that offers a facility allowing one to 
search for stockists of Klöber products.   
 
14. It is clear from the evidence provided, and from looking at their website, 
that the product is intended for use as a roofing underlay.  Although the 
product does not seem to be for sale directly through Klöber’s website, it is 
available from stockists.  As much is conceded by the Respondents in their 
observations, at paragraph 1.12, where they state that “Klöber import Permo-
Air to sell to others who may use it as a building material”.  What they deny is 
that Klöber itself uses the product as a building material.   
 
15. In their observations the Respondents state, at paragraph 1.12, that 
“According to Section 60 importation only amounts to infringement where the 
invention is a product (S60a)) [sic] or the imported product is obtained directly 
the by the claimed process (S60c) [sic]”.  They do not address how selling the 
product to others for use as a building material affects the position under s.60.  
 
16. Although section 60 of the Patents Act is not referred to directly in the 
request itself, in its observations in reply the Requester argues, at section 
(12), that if the invention of claim 1 is regarded as a process, then Klöber is 
infringing the patent on “primary grounds” (which I take to refer to s.60(1)) by 
“knowingly using or offering for use the process”, and “secondary grounds” 
(which I take to refer to s.60(2)) by “knowingly supplying or offering to supply 
an essential element of the invention, eg for intended use”.  It also argues that 
if the invention is considered a product, then Klöber infringes on primary 
grounds “by importation, disposal, offering to dispose of, use and keeping for 
disposal or otherwise”, and secondary grounds by “knowingly supplying or 
offering to supply an essential element of the invention”. 
 
17. Consistent with the guidance at paragraph 2.16 of the Manual of Patent 
Practice, I construe the words “use as a building material of a laminated fabric 
[X]” as relating to a process, ie a process of using fabric X as a building 
material.  Although it is clear that Klöber are importing the product and selling 
it to others for use as a building material, I do not believe that, were the 
product shown to have the features of the fabric of claim 1, this would amount 
to infringement under s.60(1)(b), since no evidence has been provided that 
Klöber itself is actually using Permo ® Air as a building material or is offering 
to use it in that way.   The closest evidence in this regard is perhaps the list of 
training courses provided by Klöber at Annex R.  However, although the 
courses are stated as being “hands on”, there is no actual mention of the 
product being used, and even if there was, it is not at all clear that the training 



involves Klöber using the product in a manner that could lead to infringement 
of claim 1. 
 
18. I turn now to whether there is infringement under section 60(1)(c).  The 
key question here is what is the product obtained directly by means of the 
claimed process? Clearly if claim 1 was directed to a process for 
manufacturing the fabric then the product would be the fabric and the activities 
of Klöber might run foul of s60(1)(c), were it to be shown of course that the 
fabric they were offering was obtained by that process. However the claim is 
not directed in this way but instead claims something quite different, namely a 
process of using the fabric as a building material. The product obtained 
directly by means of that process is clearly not the fabric. Hence there is 
nothing before me to suggest that infringement by Klöber could be taking 
place under s.60(1)(c) either. 
 
19. On the other hand, it is clear to me that should I find that the product 
satisfies the features of the fabric specified in claim 1, then Klöber would fall 
foul of s.60(2).  The fabric specified in claim 1 is clearly an essential feature of 
the invention; therefore, by supplying or offering to supply the fabric as a 
roofing underlay, it is supplying those in the building industry with the means 
relating to an essential feature of the invention (ie the fabric) to put the 
invention into effect (ie use of the fabric as a building material).  In addition, 
the evidence, in particular Kober’s brochure and the BBA Certificate, clearly 
shows that the invention is intended to be put into effect in the United 
Kingdom. I would add that I do not think that it could be argued in any way 
that the product is a staple commercial product, leading to a defence against 
infringement by virtue of s.60(3). 
 
B “…of a laminated fabric comprising at least two layers of non-woven 
sheet materials…” 
 
20. The Requester points to Annexes E, F, and J to show that the product 
comprises this feature. 
   
21. Annex E is the Permo ® Air Product Brochure, and refers to the product 
as “…a strong 3 layer product consisting of UV stabilized PP fleece and a high 
performance Meltblown layer…”; and in a section on technical specifications 
lists it as “3-layer fleece/Meltblown/fleece combination”.  The extract from 
Klöber’s website at Annex E describes Permo ® Air as “a strong 3 layer 
product consisting of UV stabilized PP fleece and a high performance 
Meltblown layer”. Annex F (the BBA Certificate) describes Permo ® Air as 
“…a thermally bonded film laminate composite made of polyolefins”.   
 
22. The above referenced passages of Annexes E and F clearly point to the 
product as comprising three layers of fleece/meltblown/fleece, where the 
fleece is a “PP” fleece.  Though not stated explicitly, I accept the Requester’s 



submission that “PP” here refers to polypropylene: this is an abbreviation 
commonly used in materials technology, and which ties in with the reference 
to polyolefins in Annex F.  The glossary of terms at Annex B describes non-
woven as being a “manufactured sheet, web or batt of randomly orientated 
fibres bonded by friction and/or adhesion, excluding paper and products that 
are woven, knitted, tufted stitch-bonded incorporating binding yarns or 
filaments, or felted by wet-milling, whether or not additionally needled” (this 
definition is taken from the website of EDANA (Europe Disposable and 
Nonwovens Association), at www.edana.org.  A fabric comprising a meltblown 
layer sandwiched between two polymer fleece layers clearly falls within this 
definition of non-woven, and therefore I am satisfied that the product includes 
the at least two layers of non-woven materials required by claim 1. 
 
23. Despite this, the Respondents deny that any evidence has been 
provided to show that the product is laminated.  They do not elaborate further 
on this point, and I do not agree with it, particularly since Annexes E and F 
refer to layers of the product, and to the product being “a laminate 
composition”.  Furthermore, a quick inspection of the product sample provided 
with the request at Annex J provides clear evidence that it is a laminate, 
whose three distinct layers can easily be separated using a fingernail.  The 
Respondents own comments at paragraph 1.14 also seem to confirm this, 
where it is stated (with reference to the manufacture of the product) that “…no 
lamination step which has any significant impact upon pore-size is used”.  To 
conclude otherwise would surely require a special meaning to be placed upon 
the word “laminate” that I do not believe exists in its everyday use, and its 
meaning from the patent specification. 
 
C “…said fabric comprising: (i) a first layer (4;7) of compressed melt-
blown material having an average pore diameter in the range from 1µm 
to about 8µm,…” 
 
24. For the product to infringe claim 1, it must be shown that firstly, the melt-
woven layer is compressed; and secondly, that it has an average pore size in 
the range of 1µm to about 8µm.   I shall deal with each of these points in turn: 
 
Compression of the melt-blown layer 
 
25. There was disagreement as to whether or not the melt-blown layer of the 
product has been compressed.  In considering this issue, it is necessary to 
look at the description of the patent in more detail.   
 
26. Paragraph [0008] specifies that “…the compressed melt-blown material 
may have average [sic] pore size diameter of from about 3µm to about 7µm in 
its unlaminated state and from about 2µm to about 7µm in its laminated state.  
Advantageously, the compressed melt-blown material may have an average 
pore size diameter of about 4µm in its unlaminated state and from about 2µm 



to about 4µm in its laminated state”.  Paragraph [0011] goes on to specify that 
“It has been found that the average pore size of the melt-blown sheet can be 
reduced during lamination to a second (or third) layer of a sheet material 
having an open porous structure.  Lamination of melt-blown sheets to such 
supportive, open layers may be effected by passing the sheet materials 
simultaneously through, for example, a point bonding calendering process”.   
 
Claims 12 and 13 are also worth noting here: 
 
“(12) Use as a building material of a laminated fabric as claimed in any one of 
the preceding claims wherein the compressed melt-blown material is rendered 
in to a compressed condition during lamination of the layers. 
 
(13) Use as a building material of a laminated fabric as claimed in any one of 
claims 1 to 11 wherein the melt-blown material is pre-compressed to reduce 
the average pore size diameter thereof and is further compressed to the 
required average pore size during lamination of the layers.” 
 
27. It seems clear to me from the above that compression may occur either 
before lamination, during lamination (as specified in claim 12), or as a result of 
both (as specified in claim 13).  The Respondents argue that paragraph [0010] 
casts doubt over claim 13, and therefore claim 1, since it specifies that 
compression of the unlaminated melt-blown material is advantageous, but 
further compression is disadvantageous.  I do not agree with this analysis.  It 
seems to me that paragraph [0010] merely sets out that further compression 
of the melt-blown layer may be disadvantageous if it leads to pore sizes at the 
lower end of the specified range, since this can lead to “embrittlement”: it does 
not rule out further compression by lamination altogether, and therefore does 
not cast doubt over the invention. 
 
28. The Respondents also argue that since paragraph [0008] indicates that 
the average pore sizes before and after lamination may remain the same, 
then lamination does not necessarily lead to compression.  However, I do not 
think that paragraph [0008] contradicts the teaching of the patent.  The 
description does not state that lamination always leads to compression, as 
indicated by the ranges specified in paragraph [0008]. What it does teach is 
that certain types of lamination techniques can lead to compression, one such 
technique being the point bonding thermal calendering process, where a 
combination of heat and pressure is applied in an intermittent pattern, 
resulting in a decrease in the average pore size of the melt-blown sheet 
(paragraph [0011]).  It is this process of thermal calendering that the 
Requester submits is used by Atex in the manufacture of the product. 
 
29. The Requester argues that the melt-blown material of the product has 
undergone thermal calendering, and so would inevitably have been 
compressed.  By way of background, it provides an overview of the two types 



of thermal bonding lamination techniques used in the art, with reference to 
Annexes C and D.  Annex C illustrates an “in-line” (also known as “on-line”) 
method.  Briefly, in this technique, one of the melt-blown layer or spunbond 
layers is formed directly before the three layers are passed through a thermal 
calender.  The thermal calender comprises two bowls, one embossed with a 
point bonding pattern, and the other smooth.  The three layers are 
compressed and laminated together by passing them between the two hot 
calender bowls under pressure and heat.  The layers are melted together at 
the embossed points of the calender to form a composite.  Annex D illustrates 
an “off-line” method, in which all three layers are pre-formed, and then 
laminated using a thermal calender in the same manner as in the “in-line” 
process.  I accept this as an accurate account of thermal calendering, and 
agree with the Requester that it does result in compression of the individual 
layers of the resulting laminate.   
 
30. The Requester also points out that the magnified photographs of the 
product (at Annex T) show a double embossing pattern indicative of 
calendering: an oval embossed pattern on the spunbond outer substrate, and 
a diamond embossed pattern visible on both the spunbond outer substrate 
and the inner melt-blown layer.  I accept from this evidence that the product 
has indeed undergone a calendering process, and this is also clear from the 
embossed patterns visible on each of the layers of the sample of the product 
provided at Annex J, when separated.  Furthermore, the fact that the BBA 
certificate (Annex F) describes (at paragraph 1.1) the product as “a thermally 
bonded-film laminate” strongly suggests that thermal calendering is used.  
Having reviewed the evidence before me, I believe it is a reasonable 
conclusion that the product has undergone thermal calendering, and that the 
melt-blown layer has therefore undergone compression.  Although the 
Respondents have denied that thermal calendering is used, or that 
compression of the melt-blown layer takes place, I do not find their comments 
in this regard sufficiently persuasive to come to any other conclusion.  
 
Average pore size of the melt-blown layer 
 
31. The Requester relies upon Annex I to show that the product has an 
average pore size falling within the range specified in claim 1.  This is a report 
of tests carried out on the product by the Materials Testing Laboratory of Pira 
International.  It includes ten different analyses on the product, and reports 
nine results of the “mean average pore size” as 7.648µm and one as 
8.172µm.  Despite the one result outside the specified range, I am satisfied to 
take from this that the tests show a mean average pore size of 7.648µm.  The 
Requester argues from this that it is the melt-blown layer that has an average 
pore size of 7.648µm, since the spun-bond layer has an open porous 
structure and does not contribute to the pore size measurement. 
 



32. However, the Respondents submit that the Requester has not shown 
that the pore size of the meltblown layer is within the specified range, as 
required by claim 1, ie 1µm to 8µm.  They suggest that if the patentee had 
intended to define the invention in terms of the pore size of the laminate, then 
this would have been specified by claim 1.  However, although they do not 
accept the pore size of the product as being 7.648µm, at paragraph 1.14 of 
their observations they do not dispute that “the pore size of Permo Air does 
fall within the range of 1µm to 8µm”.  They do not elaborate further on this, 
and it is not clear to me whether the Respondents are suggesting that the 
tests only give a value of the average pore size of all three layers of the 
product (and so not the true average pore size of the melt-blown layer itself), 
or whether they are suggesting that it is a layer other than the melt-blown 
layer that gives rise to an average pore size falling within the range specified 
by claim 1.  I do not find either alternative convincing: the purpose of the melt-
blown layer is clearly to act as a barrier, with the open structured spun-bonded 
layers acting as backing layers.  It seems to me to be logical that the smallest 
layer will determine the pore size of the product, and I find it hard to believe 
that the test results are indicative of an ‘overall’ laminate pore size, or 
indicative of just one of the spun-bonded layers.  Furthermore, the same tests 
carried out by Pira on the Requester’s own product, Roofshield ®, at Annex H, 
give mean pore sizes in the range of 5.844 to 7.008µm, which is within the 
range specified by claim 1.  If the tests were measuring the average pore size 
of the laminate as a whole then one might have expected a higher result 
owing to the greater thickness and open structure of the two spun-bonded 
strengthening layers.   
 
33. Therefore, I also accept from the evidence before me that the melt-blown 
layer has an average pore size within the range specified in claim 1. 
 
D “…and (ii) a second layer (3;6) of a material having an open porous 
structure, and wherein the second layer (3;6) of material is of a spun-
bonded structure.” 
 
34. The Respondents, at paragraphs 1.15 and 1.16 of their observations, do 
not dispute that the product comprises a second layer of an open porous 
structure, which is of a spunbond structure.   
 
Claim 1 
 
In summary, I am of the opinion that the product exhibits all the features of the 
fabric specified by claim 1.  
  
The appendant claims 
 
35. In their observations in reply, the Requester submits that claims 2, 6, 7, 
8, 10, 11, 12 and 14 are also infringed. However these claims were not 



specifically mentioned in the original request and consequently the observer 
has not addressed them. Therefore, I decline to form any opinion with regard 
to these claims.   
 
Conclusion 
 
36. I am of the opinion that by importing material called Permo ® Air into the 
United Kingdom, Klöber is not infringing patent EP 0742305B2. However by 
supplying and/or offering to supply the material for use as a building material 
in the United Kingdom, Klöber infringes claim 1 of the patent.  No allegations 
of infringement have been made against Atex, and therefore I need say 
nothing about the position of Atex. 
 
 
 
Gareth Prothero 
 
Examiner 

 
 
 
 
 
 
 
 


